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Examiner's indication of allowable subject matter in the last office 
action has been withdrawn because of the discovery of new references. 
Prosecution of this application continues. 

Claims 1-4 and 9-11 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and 
distinctly claim the subject matter which applicant regards as the invention. 

In claim 1 it is unclear if fat is intended to be included or not in step a. 
An amendment to the claim cancelling "preferable" would overcome the 
rejection. Claim 1 is in the passive voice so it is unclear what process 
steps are included or excluded from the process. An amendment to claim 
1 converting it into the active voice would overcome the rejection. 

The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims1-4 and 9-11 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Keefer (4,748,026). 

Keefer discloses the preparation of yoghurt. At column 7, starting at 
line 39 the preparation of the product is disclosed. Here a dairy base is 
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formed and heated to 130-140F with homogenization. Then the mixture 
was inoculated with yogurt culture and incubated to a pH of 4.10-4.15. 
Then a slurry of vegetable gums and other additives were included and the 
mixture was homogenized, pasteurized and cooled. The gums included in 
the process are shown at column 5, lines 48-68 and column 6, lines24-36. 
The claims appear to differ from Keefer in the recitation of the fat and 
protein content of the dairy base and in the recitation of a non-dairy cream. 
Milk and milk products are known in the art to contain protein and fat. One 
of ordinary skill in the art would able to adjust the protein and fat content of 
the yoghurt according to the nutrient content desired in the final product. It 
is appreciated that "non-dairy" is not mentioned but Keefer provides for a 
variety of ingredients in his yoghurt that are non-dairy ingredients. To the 
extent that Keefer is not a natural yoghurt one might expect to be 
considered as a non-dairy spoonable food. The fact that it is not a cream 
product is not seen to constitute unobviousness because the process steps 
used to make the product would be expect to produce a creamy product. 
No unobvious or unexpected result is seen from the homogenization 
conditions used in the claims when compared to Keefer 
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Claims 1-5 and 9-11 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Stumbo (3,235,387). 

Stumbo discloses sour cream dressing. In example 1 cream with 
22% butter fat was pasteurized and homogenized. Then lactic acid starter 
was added with rennet to form a fermented cream. Then guar gum, locust 
bean gum and starch were included and the mixture was heated, 
homogenized and cooled. The claims appear to differ from Stumbo in the 
recitation of the pH of the product at step c but one of ordinary skill in the 
art would expect the fermented product in Stumbo to achieve this pH. It is 
also appreciated that Stumbo uses dairy cream but one of ordinary skill in 
the art might be expected to adjust the fat or protein content of the sour 
cream in Stumbo to include non-dairy ingredients. To the extent that the 
fermented cream includes vegetable biopolymers, the product might be 
considered to be a non-dairy cream. It is appreciated that the protein 
content of the cream are not mentioned but dairy cream and fermentation 
culture would be expect to have protein sufficient to meet the requirements 
of claim 1 . No unobvious or unexpected result is seen from the 
homogenization conditions used in the claims when compared to Stumbo. 
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Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571 ) 272-1403. The examiner can normally be reached on 
Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Keith Hendricks can be reached by dialing 571-272- 
1401 . The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 

/Carolyn Paden/ 
Primary Examiner 1794 



Application/Control Number: 10/511,388 
Art Unit: 1794 



